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US MARKET ENTRY:
OPENING A BRANCH OFFICE OR SUBSIDIARY

ENTERPRISE LAW GROUP, INC. represents emerging businesses and their founders and
investors. Our practice emphasizes company formation, financing, operations, strategic
relationships, technology transfers, trade secret protection, general business transactions, mergers
and acquisitions, and dispute resolution.

A unique part of our practice involves helping foreign companies enter the US market by setting
up a branch office, organizing a subsidiary, or reorganizing as a US entity. We also provide
clients with introductions to other professionals, consultants, vendors, and customers, and with
advice regarding other aspects of the US market.

We have prepared an informational paper to help clients identify legal issues commonly
encountered when opening a branch office or a organizing a subsidiary in the US. (Companies
considering reorganizing as a US entity should review our separate informational paper,
“Flipping-up: Moving a Business to the United States,” which is available upon request from any
of the attorneys listed at the end of this document.)

This paper describes some practical considerations and basic legal concepts, and suggests when
it is appropriate to seek legal advice. We are happy to provide clients with legal advice on these
matters as they apply to their particular situations and on the implementation of their market
entry plans. This document is an extract of our informational paper, a complete copy of which is
available on request from any of our attorneys listed at the end of this document.

The following is list of the topics the paper discusses:

Is a Separate Entity Necessary - Branch Office v. Subsidiary.........ccccoevevienciieiiiieiieeieeeeee 3
Setting Up @ SUDSIAIATY ....veiiviiiiiieieiie ettt ettt et e st e e ste e e eaeeessaeeesaeeesseesnsseesssaeesnseens 4
Choice of Entity - Corporation v. LLC .......cccoiiiiiiiiiiiicieeeeee et 4
Where to Organize the ENtity.......c..ooocuiiiiiiiiiiie ettt ee e s 4
Government Permits and REZISTIatioNS ..........ceeeevieeiiieiiiieeciiee et 4
State Registration or Qualification to Conduct BuSINess............cccveeeiieeniieeniieeieecie e 4
Agent fOr SErVICE Of PrOCESS. .. .ciiviiiiiiiiciie et e e e e e e e enraeeeenee s 5
Federal Taxpayer Identification NUMDET ..........cccviiiiiiiiiiiieiie et 5
State Employer Identification NUMDET .........ccccuiieiiiiiiiiiciic et 5
RESAIE PEITIIL ...ttt ettt st e s eeeas 5
City BUSINESS LICETISE ..eeuvviieiiieeiiieciie e ettt ettt e et e et eeeta e e essaeeeaaeeensaeesnsaeesnsaaessneens 5
Dealing with Employees and Independent COntractors..........c.eeecvveeerieeenieeeniieesiee e evee e 6
Distinguishing Employees from Independent Contractors ...........cceccveeeeveeerveeeiieescieeesnieeeneenn 6
Hiring and Firing Employees Without Getting Sued..........ccccveveiieeiiiieeiieeieeeeeeeeeee e 6
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OFTET LLETETS. ..ttt ettt et e b e st e bt e et e bt e sab e e bt e sabeebeesaeeans 6
Employment AGrEEMENLS. .......cccuiieiiieeiiiieeiieeeiieeeieeeeieeesteeeseaeeessaeeeeseessseessseessseeessseeensnes 6
EmpPloyee Manual..........c.coooiiiiiiiiiiie ettt et e e et e e s e e ennae e s 6
ODSEIVE POLICIES. ...ttt ettt ettt st be e st e e beesaeeens 7
Avoiding Unlawful DiSCrimination..........c.cceecueeiriieeiiieeiiieecie e eeiee et e e eiveeeeveeereeesnee s 7
Complying with Immigration LaWS ........cc.ccceiiiiiiiiiiiiiieciie ettt evee e 7
Avoiding Conflict with Other EMPIOYErS ........ccovviiiiiiiiiiecieece et 7
Observing the Wage and HOur Laws .........coouiiiiiiiiiiiicieccecee et 7
Protecting Intellectual PrOPETtY........cccviiiciiiiiiiieciie ettt evee e s 8
Rewarding With INCENTIVE ........oeiiiiiiiiiiecicece et e e e e e e et e e e aae e eaee s 8
AVOId OVETICOMPENSATION. ....uviieiiiieeiieeeiieesteeesteeesteeestreeessreeessseeesseeessseessseessseessseesssseeenns 8
OFTET LETETS. ...ttt ettt et b e st e bt e et et esab e e bt e sateebeesaeeens 8
Securities Laws REQUITEMENTS. ........cccuviiiiiiieiiieeiie ettt e e sree e eeaeeeeaee s 8
CREAP SEOCK. ..eieiiiieeiie ettt et e e e et e e e te e e taeeesaeeessseesssseeesssaesnsseesnseeennnes 8
Residency REQUITEMENLS. ......ccecuviieiiieeiiie ettt et e e e e e et e e eaaeesnnaeeennaeennnes 8
When to Implement Stock P1ans. .........cccoveiiiiiiiiiiieeeeeee et 8
Offering Retirement PIAnS...........cvviiiiiiiiieceece ettt e eaee e erae e s 9
Profit Sharing Plans. ..........cccuiiiiiiiiiiie ettt e e e e e e snnae e e 9
ESOPS. et ettt ettt ettt e b et e b e naeeens 9
ZOT(K) PIANS. ...tiieiiee ettt ettt ettt e st e e st e e et eeesbeeesaeeessaeeesaeeeseeeensaeeenneeeenreaen 9
Compensating EXCCULIVES ....ccuuiiiiiiieeiiieeiieecieeeeiteesiteesteeeseteeesiaeeeaaeesaaeeeseeesssaeesnseeessseeensnes 10
Protecting TEeChNOIOZY ....cccvviiiiiieeiee ettt et e et e e taeeetbeeeaaeeesseeesaneeenns 10
Preserving Trade SECTELS......ccuiiiiiieiiieeeie ettt eetee et e et eesae e e saae e e aaeeeaeeeensaeeensaeesnseeensnes 10
Avoiding Claims DY OthETs.......cccciiiiiiiiiiiecciee ettt e e e et eeetaeeeaaeeenraeeenns 10
Implementing Patent, Copyright, and Trademark Programs ..........cccceevvvveeiiieniieencieeeieeeee, 10
PAtENES. ... ettt ettt e st e e e e 11
L1070 § 74 11 - JA SRR SRS 11
TTAACIMATKS. ..ttt et ettt et e sttt eebeeeaee 11
IMASK WOTKS. ...ttt ettt ettt et e st e e b e 11
International ProteCtion. ...........ooouiiiiiiiiiiii et 11
TeChNOlOZY LICENSING. .. .cciuiiieiiieeiiie et etee ettt e et eete e et eestaeessteeesssaeesaeeenssaeesseesnsneesnseeens 11
Third-Party Software — Special ISSUES ........cccuviiiiiiieiieee e 12
Leasing @ BUIIAING .....ccveeeiiiieiie ettt ettt et s e e st e e s aae e saeeesseeesaeesssneesnseeenns 13
Tenant IMPrOVEIMENTS. ......cccuuiiiiiiiiee et e et e e e st e e e s staeee e esnsaeeeesnsaaeeennnees 13
ATLETALIONS ...ttt ettt e bt e b e et e e bt e s st e e bt e sab e e beesabeebeesnreans 13
Maintenance and REPAITS .........cceciiiiiiiiiiiiecee et e e e e et e e eree e eebaeennns 14
PIOPEILY TAXES ..evviieeiiiiiieeeiiie ettt e e ettt e e et e e e et e e e e e nteeeesensaeeeesnnsaeeeeennsaeaeennnsees 14
Assignment and SUDIEHING ........cccuiiiiiiiiiiiieceiie et e e e e e esaeeeaaeeenseeennnes 14
Rights of First Refusal and Options ............cccuiieiiiiiiiiiiecie et 14
Commercial TranSACIONS .......cocuiiiiiiiiiieiieie ettt et sa e et e bt e et e sabeebeesaeeeneeas 14
Purchase Orders and Acknowledgments............ccueeeiiieriieiiiieeciee e e 14
Sales Representation and Distribution AGreements..........cc.eeeevereeciieeriiieenieeenieeesieeeeneeesneeenns 14
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WATTANEIES ...ntieiieeitei ettt ettt et e bt st e bt e e ab e e bt e s et e et e e eabe e beesabeenbeesnbeenbeesnneans 15

EXPOTt REZUIATIONS ......viiiiiieciiee ettt e et e et e e e e e e esbaeeenaaeeensaeennnes 15
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If your company is thinking about establishing a presence in the United States, please telephone
or send an e-mail to:

Wayland Brill (wbrill@enterpriselaw.com) or

Nelson Crandall (ncrandall@enterpriselaw.com).
We welcome your inquiries and will be pleased to provide you with a copy of the paper.

750 Menlo Avenue, Suite 200 | Menlo Park, CA 94025 | phone (650) 462-4700 | fax (650) 462-4747 | www.enterpriselaw.com


mailto:wbrill@enterpriselaw.com
mailto:ncrandall@enterpriselaw.com

